Methadone may also be used as a long-term narcotic surrogate which, when combined with a variety of social services, apparently produces a less physically and socially destructive dependency than the use of illegally purchased heroin. 8 The important issue raised by these contemporaneous developments is whether a drug-dependent prisoner or pretrial detainee can demand either form of methadone treatment under the common law, state or federal statutes, or the United States Constitution. This comment first examines the various non-constitutional rights to medical care, both in geieral and in their application to drugdependent prisoners. The constitutional right to medical care is then examined and the two standards used by the federal courts to define this right-one restrictive and one more protective of prisioner's rights-are explained. It is then suggested that narcotics addiction is a disease requiring medical treatment and that shortterm methadone detoxification is the generally accepted medical "cure." Finally, the comment applies the two constitutional standards to the disease of addiction in order to determine if, under either rubric, the drug-dependent prisoner or pretrial detainee is entitled to short-term methadone detoxification or to long-term methadone maintenance.
I. THE PRISONER'S NON-CONSTITUTIONAL RIGHTS TO MEDICAL CARE AND DRUG TREATMENT

A. Common Law Rights
State courts have long recognized that prison authorities have a common law duty to provide in-prison medical care, on the theory that " [i] t is but just that the public be required to care for the prisoner, who cannot, by reason of the deprivation of his liberty, care for himself." 9 A prisoner who has been injured by the negligence of a prison official or the medical malpractice of a prison physician has a common law tort action based on a breach of that duty.' 0 For facility if the available treatment is inadequate.
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The standards of care imposed by these general statutes are usually vague; thus, in over two-thirds of the states, authority is delegated to either a state administrative agency or a state court to promulgate more thorough regulations." Some regulations" are as broad and imprecise as the statutes themselves, using terms such as "commensurate with good medical practice" to define the general level of prison medical care. 18 Others are more specific, defining, for example, when care is to be available, 9 90A (Supp. 1973) ; N.H. REV. STAT. ANN. § 623-1 (1955) ; N.J. STAT. ANN. ch. 30, § 4-7 (1964) ; VA. CODE ANN. § 53-185 (1973) ; W. VA. CODE ANN. § 25-1-16 (Supp. 1974 791.206 (1969) ; Mo. ANN. STAT. tit. 13, § 216.020(6) (Vernon 1962) ; N.H. REV. STAT. ANN. § 622.5 (1955) ; N.M. STAT. Ann. ch. 42, § 1-1.1 (1972) ; N.Y. CORREC. LAW § 112 (McKinney Supp. 1974) ; N.C. GEN. STAT. ch. 148, § 11 (Supp. 1974) ; N.D. CENT. CODE § 12-44-04 (1960) ; OHIO REV. CODE ANN. § 302.203 (Page Supp. 1974) ; OKLA. STAT. ANN. tit. 57, § 42 (1969) ; ORE. REV. STAT. § 421.016 (1972) ; PA. STAT. ANN. tit. 71, § 1473 (Supp. 1974 ; R.I. GEN. LAWS ANN. § 13-1-2 (1970) ; S.C. CODE ANN. § § 55-303, 55-383 (1962) ; S.D. COMPILED LAWS ANN. ch. 24, § 1-15-20 (1967) ; UTAH CODE ANN. ch. 64, § 9-2 (1961); VT. STAT. ANN. tit. 28, § § 101, 102 (Supp. 1974) ; VA. CODE ANN. tit. 53, § 23 (1974) ; WASH. REV. CODE ANN. § 72.13.170 (1962) ; Wis. STAT. ANN. § § 52.04, 53.02, 53.07 (Supp. 1974 ) (as interpreted by 46 Op. Wis. ATr 'Y GEN. 280 (1957) ).
17 The following discussion is based on information obtained in response to inquiries sent to the fifty state departments of corrections. Twenty-four responses were received. Ns See, e.g., ARIZONA DEP'T OF CORRECTIONS, PROPOSED MANUAL OF MEDICAL CORRECTIONAL which a prisoner is to be transferred to another facility to receive better care, 20 and the extent to which a prisoner may be treated by his personal physician." Yet, on the whole, the coverage of such regulations is scanty. Despite the existence of appropriate statutory authority, state-wide regulations have not been promulgated at all in a few states, and thus each prison facility is free to establish its own standards. 22 More significantly, the regulations that have been promulgated apparently apply only to state prisons, with local jails left free to establish their own regulations. In addition to the problems of imprecise language and incomplete coverage, the state regulatory schemes leave certain other questions unanswered. First, the statutes are generally silent on the issue of enforcement: it is unclear whether a prisoner may sue to compel compliance with the statutes or regulations, or whether his sole right of action is a common law tort action. If, as has been suggested, 2 3 the statutes are simply codifications of common law principles, then their purpose would be to clarify the relevant standard of care in a tort action, rather than to create a novel right of action.
Second, the implications of the general statutes insofar as the drug-dependent prisoner seeking short-term methadone detoxification is concerned are unclear. Most statutes do not mention either addiction or withdrawal specifically and, although the available evidence is scanty, it is doubtful that a state court would infer a STANDS. IT 9, 10; CONN. DEP'T OF CORRECTIONS, MINIMUM STANDARDS FOR TREATMENT OF OFFENDERS § § 22 (1), 25 (1974) ; GEORGIA DEP'T OF CORRECTIONS, RULES AND REGS. § § 125-2-9-.02, 125-2-9-.03, 125-2-9.04 (1974) right to methadone from the general statutory right to medical care. In one of the few cases on this point, a California court construed a statute requiring prison authorities to provide "aid as necessary to ease any symptoms of withdrawal" 2 4 as entitling the prisoner only to valium, a tranquilizer, instead of methadone, even though methadone detoxification is the more effective treatment. 5 Like California, a handful of states have enacted legislation expressly mandating special treatment for the drug-dependent prisoner. Washington, for example, requires that habitual narcotics users-and, by implication, methadone-maintained prisoners-be treated until cured." 6 The statute does not specifically indicate, however, what treatment is to be provided. Maryland and Pennsylvania have recently enacted legislation that expressly makes detoxification mandatory in all state prisons and jails. 27 Although the Pennsylvania statute does not specify the method of detoxification to be used, the Maryland statute requires that methadone be the prescribed treatment, a requirement that may prove unfortunate if a more effective treatment is discovered.
In sum, while the state statutes and regulations provide the prisoner with a significant degree of protection, on the whole they are plagued with several deficiences. The standards of care they purport to establish are vague and the mode of private enforcement of those standards is ambiguous. Perhaps more important, however, is the inadequancy of the coverage and often of the medical care itself under these provisions: local prisons and jails are generally not regulated at all and, even where state regulations do apply, the quality and type of medical treatment mandated may vary significantly from state to state. Thus, to ensure satisfaction of their medical needs, prisoners may have to look beyond the state statutes to
• . . [A] ny person who shall be confined or imprisoned in any state, county, or city prison in the state and who may be reasonably suspected by the health officer of being a narcotic addict shall be examined for and if found to be an habitual user of said drug or any of them, shall be treated therefor at public expense . Under the Federal Tort Claims Act, 3 " a federal prisoner is entitled to sue the United States Government to remedy injuries caused by the negligence of a government employee. 3 There are, however, major qualifications on the government's liability: it is not liable for an act or omission of a government employee "in execution of a statute or regulation, whether or not such statute or regulation be valid"; nor is it liable for the "exercise or performance or failure to exercise or perform a discretionary function" by an agent "whether or not the discretion involved be abused" ;32 nor is it generally liable for the intentional torts of its employees.
3
The Federal Tort Claims Act protects the prisoner's right to medical care to the extent that it permits compensation for the negligent acts of federal government employees. Therefore, it would not create a right to methadone detoxification unless that treatment were to become so well established that the failure to prescribe it would constitute medical malpractice. Yet, even then, as long as the decision to withhold methadone treatment was a deliberate one, the prisoner might not have an actionable claim because of the intentional tort exception.
Beyond these general provisions, the federal prisoner may look to the Narcotics Addict Rehabilitation Act, 3 4 which grants federal courts discretionary authority to suspend the prosecution of a person charged with an offense against the United States in order to determine if the defendant is a narcotics addict. 3 5 If the court finds that the defendant is an addict and that he is a likely candidate for rehabilitation, it may order him civilly committed for up to thirtysix months of treatment. Upon successful completion of the treatment, the charges must be dropped. The Act provides a similar program of long-term therapeutic civil commitment for addicts who are convicted prisoners as well. 3 " Despite its rehabilitative purpose, the Narcotics Addict Rehabilitation Act provides the drug-dependent federal prisoner with only limited protection. The Act grants broad discretionary powers to the courts to determine whether a given defendant or convict is suitable for rehabilitation; an addict who is deemed unsuitable for rehabilitation will be automatically excluded from special programs. While the Bureau of Prisons has enlarged by regulation the number of addicts eligible for special treatment, 3 it has also substantially curtailed the potential effectiveness of those programs by restricting the use of methadone, permitted by a 1972 amendment to the Act, 8 to participants outside the prison confines. 9 Thus, while an imprisoned addict may be eligible for treatment based on the nature and history of his drug dependence, he will not be entitled to the methadone detoxification he may desperately need.
IX. THE PRISONER'S CONSTITUTIONAL RIGHT TO MEDICAL CARE
In addition to the rights conferred by the common law, statutes, and regulations, a prisoner has a constitutional right to needed medical treatment. Imprisonment is the punishment for crime; when deprivation of needed medical care is added to the imprisonment, the additional suffering it causes constitutes cruel and unusual pun-" Narcotic Addict Rehabilitation Act § 101, 28 U.S.C. § § 2901-2906 (1970) .
Defendants charged with certain crimes, such as crimes of violence or drug trafficking, are ineligible to participate in the program. 18 U.S.C. § 2901(g) (1970) .
u Narcotic Addict Rehabilitation Act § 201, 18 U.S.C. § § 4151-55 (1970 lic and benefit the addict by eliminating his dependence on addicting drugs, or by controlling his dependence, and his susceptibility to addiction." This amendment, by expanding the definition of "treatment" to include "control of dependence" in addition to "elimination of ishment in excess of that imposed by the sentencing court." Thus, the intentional denial of needed treatment violates the cruel and unusual punishment clause of the eighth amendment," or, if the prisoner is in a state or local jail or prison, the due process clause of the fourteenth amendment." While this principle is easily stated, the standard of medical care that it imposes is not. Currently, there appear to be two judicial' interpretations of that standard-one widely accepted and the other, which provides the prisoner with more substantial protection, perhaps receiving increased acceptance. 43
A. The Majority Standard
Under the majority standard, the prisoner's right to medical treatment is violated only when needed treatment is intentionally withheld by prison officials. 4 4 Treatment prescribed or administered with a "callous disregard" for the prisoner's welfare or treatment that is "grossly negligent" is also impermissible because it is considered to be the equivalent of an intentional deprivation of needed care. 45 There is, however, a broad de minimis qualification to the majority standard: an intentional deprivation is cruel and unusual only when it is extraordinary, shocking, or barbaric." Under this standard, a prisoner is entitled to "some," but not the best, care, and negligent care is not actionable because it is considered the inevitable consequence of attending to the prisoner's medical needs at all. Application of the majority standard may often produce harsh results. A prison may use inferior medical procedures so long as they are not "shockingly" inferior, 48 and the "most rudimentary" prison facilities are also permissible. 9 Nevertheless, the majority standard does provide constitutional protection in certain limited circumstances: denying a prisoner access to the prison physician breaches the duty to provide care, as does the withholding of any prescribed treatment.
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Although the majority formulation of the prisoner's right to medical care is restrictive, it is not without a reasoned basis. Courts are generally unwilling to presume that prison officials treat their prisoners with intentional cruelty and are therefore unwilling to undertake the difficult task of reviewing medical decisions absent an independent demonstration of bad faith." Further, the courts do not wish to become arbiters of patient-physician disputes, many of which may be frivolous. 2 But, while this approach may be logical in view of a court's limited resources, it must be recognized that its major effect is to entrust the prisoner's constitutional right to medical care to the nearly unreviewable discretion of one or a few persons." Supp. 219 (N.D. Ga. 1965 ), aff'd, 363 F.2d 505 (5th Cir. 1966 , allegations by a prisoner that he had been forced to do heavy work even though he had a prescription for a light work assignment were held to state a claim upon which relief could be granted; the question was mooted, however, when the officials reassigned the prisoner to light work. But see Carlisle v. Scott, 357 F. Supp. 1284 (N.D. Ill. 1973 54 the Court of Appeals for the Fourth Circuit apparently departed from the majority standard, substituting a right to "reasonable" medical care for the majority's right to "some" care. Although this standard has not yet been adopted by any other circuit, at least one district court outside the Fourth Circuit has employed the "reasonableness" language.
Is
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The most difficult question posed by the reasonableness standard is the definition of "reasonable," since courts that use the term rarely define it. In Ricketts v. Ciccone, 56 a district court outside the Fourth Circuit used a broad definition, stating that "prisons are legally obligated to provide available medical treatment of a type approved by recognized medical authority. ' 5 7 But in Blakely v. Sheriff of A lbemarle County, 5 " a district court in the Fourth Circuit applied a more limited definition. The court reaffirmed the principle that a prisoner is entitled to reasonable medical care, but enigmatically added that mistreatment must "shock the conscience" in order to reach constitutional dimensions. 9 The court's apparent retreat to the majority position was perhaps an indication of its unwillingness to act as a medical review board.
Although it is impossible to predict which definition of "reasonable" will ultimately prevail, any expression of the minority standard should entitle prisoners to more than "some" medical care. More significantly, the yardstick for measuring unconstitutional medical care under the minority standard should be, not the culpability of prison officials, but rather the more objective criterion of be permitted to be examined by privately retained physicians. Implementation of this proposal, however, might create prison disruptions and be prone to equal protection challenge.
See, THE EMERGING RIrHTs, supra note 5, at 150. 409 F.2d 220, 221 (4th Cir. 1969) . See also Edwards v. Duncan, 355 F.2d 993, 994 (4th Cir. 1966) . The origin of the right to reasonable medical care is unclear. Blanks, the first case expressly to refer to that right, cites Hirons v. Director, Patuxent Institute, 351 F.2d 613 (4th Cir. 1965), as authority for the proposition that there is such a right. Nothing in Hirons supports this assertion, a fact which may suggest that the Fourth Circuit was not announcing a new standard, but was using new language to explain the old standard. A careful reading of Blanks, however, dispels this doubt. The plaintiff in Blanks alleged that the prison guards had forcibly prevented him from receiving treatment for his epileptic condition. If true, the allegations would have been clearly actionable under the majority standard as an intentional deprivation of treatment. The fact that the court chose to announce the standard of "reasonableness" in such an easy case suggests that it was conciously breaking new ground. the medical needs of the prisoner. Nevertheless, the right to receive reasonable care cannot be made absolute: the right to immediate care must be qualified both by the seriousness of the prisoner's need and by the burden that providing such care would place on the prison system." 0 Finally, it must be noted that the vitality of the majority standard has not been seriously eroded by the evolution of a reasonableness standard. The majority standard has been applied in numerous recent cases, 61 while the minority standard has rarely been applied outside the Fourth Circuit.1 2 The majority standard has thus remained the prevalent one, although other circuits may, under the notion of "evolving standards of decency, ' 6 3 eventually adopt the minority position.
5,
C. Toward a Proposed Standard of Care
Although the minority standard of reasonable medical care has gained only a foothold in the law, the principle it represents is neither inappropriate nor is its use impracticable. Once it is recognized that a prisoner has a right to medical treatment, it is difficult to justify depriving that right of its essential meaning. The restrictive majority standard of care is not only inconsistent with the development of other constitutional guarantees, but is inherently illogical as well. 4, 1975) , might be a relevant example. In Gamble, the appellant had alleged that he had severely wrenched his back while working in prison but had never been permitted to have his injury examined by the prison physician. He further alleged that he was merely given a mild and ineffective pain pill and that he had been kept in solitary confinement for most of the months immediately subsequent to his injury. The Fifth Circuit held that the appellant had stated a valid cause of action entitling him to relief upon proper proof. Although the court could have easily reached this result under the majority standard by concluding that there had been a total deprivation of care alleged, the court expressly eschewed reliance on the majority standard cases, finding them not controlling. The court did not go so far as to adopt the minority "reasonableness" standard, but rather seemed to stake out some sort of middle ground, perhaps in line with its "standard of decency":
Moreover where the general medical services afforded by the State in its prisons are publicly known to be "woefully inadequate," the court must exercise the highest degree of care to make certain that a prisoner is not deprived of his federally secured right to medical care. Cf. Smith v. Schneckloth, 414 F.2d 680 (9th Cir. 1969).
The majority standard is illogical because it reads the eighth amendment to protect a right without substance: "some" care is often little better than no care. Moreover, the majority standard is a subjective one-a deprivation of treatment being a constitutional violation only if it is intentional or functionally equivalent to intentional-that often generates inconsistent results. For example, a constitutional violation is established when prison officials know of the prisoner's condition and ignore it; but if the same officials consider the same prisoner's case and erroneously conclude that no treatment is appropriate, then their behavior is constitutionally immune. 4 Finally, even intentional deprivations must somehow be "shocking" to be constitutionally impermissible. The courts' apparent unwillingness to encourage frivolous claims and their reluctance to review the merits of medical decisions provide no logical justification for reading such an empty right into the eighth amendment.
In interpreting other constitutional guarantees, the courts have apparently not felt a similar need to harness the development of meaningful protections. For example, under the traditional view of the sixth amendment, a claim of violation of the right to counsel was actionable only if counsel's efforts were either nonexistent or so perfunctory as to render the proceeding a "farce and a mockery of justice. ' 6 5 The courts have recently abandoned this standard in favor of a malpractice or reasonableness standard, requiring that counsel's performance be of at least minimal competence." In deciding that the sixth amendment mandates effective counsel, the courts were aware that the right to counsel was of no real protective value if it could be satisfied by formal compliance. 7 Since the right to medical care is empty without an assurance of adequacy, the lesson of sixth amendment development should be applied to give content to the constitutional right to medical care. Moreover, importing an adequacy standard into the right to medical care would not require a court to review medical decisions; rather than second-guessing the physician's choice of treatment, the court would simply ask whether the treatment prescribed and provided was medically indicated under the circumstances. The courts would not defer to the prison doctor's assertion that he had provided "some" treatment, but would defer to a showing that a private physician might reasonably have prescribed the same treatment.
The adequacy of care standard also comports with the eighth amendment principle underlying the right to in-prison medical care, that the punishment imposed on the prisoner should not be increased by personal medical problems. If a physician prescribes or renders "some" treatment for a prisoner, but some other treatment would normally have been prescribed or provided as a matter of course by a privately retained physician, then, assuming the disparity in treatment was not inconsequential, it is difficult to resist the inference that the maltreatment was due solely to the patient's status as a prisoner and hence presumptively unconstitutional. If, on the other hand, the treatment prescribed or administered might well have been dispensed to a non-prisoner patient, it cannot be viewed as punishment.
The right to medical care under the proposed standard, as under the "reasonableness" standard," 8 cannot be unnecessarily qualified. It would first be necessary to determine whether the prisoner had received generally accepted medical treatment and, if not, whether the deprivation was not inconsequential. If the prisoner did not receive adequate care, a prima facie case of constitutional violation would be established which the government could attempt to rebut by arguing that legitimate government interests, such as prison security, justified withholding the care. On a showing of inadequate and hence impermissible treatment, the prisoner would be entitled to daniages 69 Once a right to receive remedial medical treatment is established, there is likely to be an attempt to extend the scope of that right to guarantee the prisoner affirmative, long-term rehabilitative medical treatment. Because the leading cases establishing a right to rehabilitative treatment have involved incarcerated juveniles 0 and involuntarily committed mental patients, 71 the argument that there is a comparable right for the prisoner is likely to proceed by analogy.
Where the right to rehabilitative treatment is recognized, it derives from fundamental notions of due process: simply put, when a person is committed to an institution for the express purpose of rehabilitation, he is entitled to treatment designed for his rehabilitation. 7 2 A person confined solely for the purpose of rehabilitation is deprived of his liberty without due process of law if he does not receive rehabilitative treatment. Indeed, some courts have referred to rehabilitation as the quid pro quo that the government owes in return for the individual's loss of liberty. 73 This principle may, however, have been weakened by the Supreme Court's recent rejection, in Donaldson v. O'Connor, 74 of the Court of Appeals' reliance on such a broadly based constitutional right and Chief Justice Burger's explicit rejection of the "quid pro quo" rationale in a concurring opinion .
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Whatever the right to social rehabilitation of juvenile delinquents or mental patients under the due process rationale, it is clear that, at least at the present time, prisoners have no analogous right. When a convicted criminal is sentenced to jail or prison, his incarceration serves the purposes of punishment, specific and general deterrence, and isolation from the community, as well as rehabilitation. 76 While prisoners currently have no right to social rehabilitation, they may have a right to long-term medical rehabilitation. In the case of treatment for narcotics addiction, however, medical treatment, which may be constitutionally required, and vocationalpsychological therapy, which is not so required, logically coalesce.
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It is difficult to locate the point at which treatment is no longer designed to combat the psychological roots of the disease, but rather is intended to rehabilitate. Therefore, given that prisoners are constitutionally entitled to medical care and that one of the avowed purposes of penal incarceration is rehabilitation, a combination of logic and societal interests in decency and "curing" the root cause of individual criminality may force a general re-examination of the rehabilitation doctrine in the prison context and a specific recognition of a right to long-term medical rehabilitation.
III. THE DISEASE OF ADDICTION AND ITS VARIOUS CURES
A. The Disease of Addiction
The command of the cruel and unusual punishment clause of the eighth amendment is at once positive and negative. The amendment not only prohibits the infliction of inhumane treatment upon prisoners, but also requires attention to the medical needs of prisoners because a failure to treat may itself constitute inhumane treatment. Forcing a prisoner to withdraw from a dependency on narcotic drugs without benefit of detoxificants could be viewed as a violation of either the positive or negative commands of the eighth amendment: the pain caused by abrupt withdrawal could be viewed as inhumane treatment in itself, or the "treatment" by way of abrupt withdrawal could be viewed as a breach of the duty to provide medical care. The latter possibility will form the focus of the remainder of this comment. Treatment of the symptoms of addiction is not constitutionally mandated simply because addiction may properly be labelled a "disease." But when a prison official chooses to eliminate one of the aspects of addiction-physiological dependence on the drug-by denying the prisoner access to the drug, the official has, in effect, chosen to attempt to cure one of the prisoner's symptoms. The "cure" by an abrupt, "cold turkey" withdrawal has painful collateral effects, 83 although it is rarely fatal. 4 If, as will be argued below,M there is an effective means of treating physiological dependence other than by abrupt withdrawal-such as methadone detoxification-without the same painful effects or other medical complications, it would be difficult to discern any reason other than retribution for denying a drug-dependent prisoner such treatment.
The magnitude of this problem should not be minimized. It has been estimated that there were between 250,000 and 559,000 narcotics addicts in the United States in 1971.88 It has also been estimated 7' 370 U. S. 660 (1962) .
Id. at 667 n.8. Id. at 667.
Id. at 666-67. Symptoms include running of the eyes and nose, difficulty in swallowing, severe gastro-intestinal cramps, diarrhea, frequent vomiting, loss of appetite, dehydration, generalized muscle cramps, copious sweating, hot and cold flashes and chills, increased blood pressure, and insomnia. AMA Council on Mental Health, Treatment of Morphine-Type Dependence by Withdrawal Methods, 219 J.A.M.A. 1611 -12 (1972 Methadone, a synthetic narcotic, has recently come into widespread use as a painless, short-term "cure" for physical drug dependence and as a long-term narcotic substitute in supervised programs." By 1973, approximately 73,000 persons were participating in regulated 0 long-term methadone maintenance programs 9 ' throughout the nation,1 2 while countless others had gone through curative detoxification programs.
The first step in the typical short-term in-prison methadone detoxification program is a medical examination at the time of entry. Detoxification treatment, consisting of a series of gradually decreasing doses of methadone over a one to three week period is offered to "hard" drug addicts and to methadone-maintained prisoners. The treatment substantially cures the addict of his physiological drug dependency without producing the suffering caused by abrupt withdrawal. 3 There is virtual unanimity among physicians and students of the criminal justice system that abrupt withdrawal is an improper means of "curing" drug addiction. Although it will substantially eliminate physiological drug dependency, abrupt withdrawal has no other therapeutic value. 4 Since detoxification can also substantially Id. at 119. In mid-1972 between 10 and 25 percent of the nation's local and county jails had addiction treatment programs. Only a few of these programs involved methadone detoxifica- 97 The United States Public Health Service considers methadone to be the most satisfactory method of "curing" physiological drug dependence. 9 8 The American Medical Association also concludes that abrupt withdrawal is "inhuman, unnecessary, and distinctly contraindicated, even if the patient is in jail." 99 Although valium and other tranquilizers are occasionally used to temper the harshness of abrupt withdrawal, such treatment is widely regarded as inadequate and ineffective.' 0 0 Tranquilizers, like abrupt withdrawal, lack independent therapeutic value'"' and merely blur, to a certain extent, the patient's perception of the painful side effects of the withdrawal. While tranquilizers are considered minimally effective in cases of light drug habits, 0 2 there is general agreement that methadone is the only appropriate treatment in all other cases." 0 3
Methadone is not only used as a short-term treatment to cure physiological dependency but is also used in long-term maintenance programs, as a narcotics surrogate in conjunction with rehabilitative services. Unlike the use of methadone for detoxification, the use of methadone as a long-term maintenance treatment has generated considerable controversy, both in the medical profession and in the society at large.
The proponents of long-term use assert that methadonemaintained persons are less likely to engage in criminal and other anti-social behavior, 0 4 are more likely to be employable,' 5 and are more likely to reach and maintain a drug-free status'' than are ordinary heroin addicts. Critics of maintenance, on the other hand, observe that maintained patients are still drug-dependent and thus have not achieved abstinence-the "only legitimate objective" of a drug treatment program. 0 Critics have also asserted that the patients used in pilot maintenance programs did not represent an unbiased sample of drug addicts' 08 or that maintenance programs are a covert means of "enslaving" members of racial minorities.'' More importantly, the medical community is as yet unwilling to give its wholehearted approval to long-term methadone maintenance. 10 Although the authorities disagree about whether longterm maintenance produces harmful side effects, it seems clear that further study is required before a definitive conclusion may be reached."'
The controversy over methadone maintenance is only partially relevant in the present context. When an addict or methadonemaintained person is incarcerated, the issue that generally arises is whether he has a right to "curative" short-term detoxification rather than long-term methadone maintenance. Prisons are only required by the eighth and fourteenth amendments to provide medical care to prisoners; they are not obliged to provide rehabilitative services. In certain cases, however, such as that of the methadonemaintained pretrial detainee, the right to long-term maintenance will be important.
Thus, although the appropriateness of long-term methadone maintenance is the source of medical controversy, short-term detoxification through methadone is currently the accepted "cure" for physiological drug dependency. Whether the Constitution requires that either form of treatment be made available, where appropriate, to addicts in jails or prisons is a more difficult question.
IV. THE DRUG-DEPENDENT PRISONER'S CONSTITUTIONAL RIGHTS TO MEDICAL CARE
Whether a prisoner or pretrial detainee has a constitutional right to short-term methadone detoxification or comparable treatment is largely dependent on which standard of care is applied. It is unlikely that prisoners would be held to have such a right under the majority standard, but the minority standard, especially as expressed above in the proposed standard, would probably accord a right to short-term detoxification.
A. The Convicted Prisoner whether it would be unconstitutional to deny methadone detoxification or comparable treatment to a drug-dependent prisoner would depend on the circumstances surrounding the denial. If the prison official knew of the prisoner's addiction and intentionally failed to provide any treatment, then the deprivation would be unconstitutional; the violation would occur, however, not because methadone was denied but because "some" treatment had not been provided. If, on the other hand, the official considered the prisoner's condition and decided that abrupt withdrawal was the proper treatment, then, despite the prisoner's evident need for treatment, there would be no constitutional violation.1 3 Thus it appears that a drug-dependent prisoner would not presently be entitled to short-term methadone detoxification under the majority standard. It is possible, however, that the courts adopting the majority standard will eventually recognize a right to short-term detoxification. As evidence of the medical acceptability of methadone becomes even stronger, they may determine that forcing a prisoner to go through abrupt withdrawal constitutes "no" rather than "some" treatment, thereby violating the eighth amendment. Decisions in two local courts indicate that this possibility may not be wholly unrealistic. In In re Robert Freeman"' and Jackson v. Hendrick"' the courts suggested that prison officials may be under a duty to provide detoxification treatment if the treatment otherwise provided to a drug-dependent prisoner is tantamount to "no" treatment at all.
Interesting questions arise under the majority standard when methadone has been prescribed for a drug-dependent prisoner and for some reason the prisoner is denied access to it. If the prison physician himself prescribed the treatment, the subsequent deprivation by prison authorities would clearly violate the eighth amendment because a prisoner is entitled to the treatment prescribed for him. If, however, the prisoner is a participant in a registered methadone maintenance program when he enters the jail. or prison, a determination by the prison official or physician that abrupt withdrawal is the proper cure would not be actionable. In that case, there would not be an intentional deprivation of treatment for eighth amendment purposes, but rather a medical decision concerning proper treatment. This decision would be subject to constitu-tional scrutiny only if methadone detoxification were such a wellestablished and uniformly accepted treatment that the failure to detoxify gradually could be characterized as a complete deprivation of treatment that would "shock the conscience." 2. The Minority Standard. Under the proposed formulation of the minority "reasonable" care standard-that is, the prisoner has a prima facie right to adequate medical care as determined by objective medical standards 1 1 -the drug-dependent prisoner would probably have a right to short-term methadone detoxification. Three factors dictate this result: methadone is the generally accepted treatment for physical drug dependency; the suffering caused by abrupt withdrawal, even if tempered by tranquilizers, is severe; and there is no readily apparent government interest that would justify withholding the treatment.
First, it has already been shown that short-term methadone detoxification is the medically indicated method of eliminating physical drug dependency." 7 The reasoning behind this conclusion is dual: methadone painlessly eliminates physiological drug dependence without causing adverse side effects, while the painful "treatment" by way of abrupt withdrawal lacks independent therapeutic value. It bears noting, however, that prison officials will not be permanently locked-in to prescribing methadone under the minority standard. The development of more effective medically accepted treatments will terminate the obligation to prescribe methadone.
Second, it has been noted that the minority/proposed standard implicitly incorporates a de minimis exception. For example, common sense would suggest that a claim that buffered aspirin rather than ordinary aspirin was the medically indicated treatment should lack constitutional stature. There is no reason to infer a retributive intent from the choice of treatments in such a case, nor will the deprivation be apt to produce sufficient suffering to warrant judicial intervention. Although it is impossible to draw a clear line between severe and insignificant medical deprivations, the distinction is readily apparent in the case of drug addiction: except in the case of a "light" drug habit, a failure to provide methadone detoxification or comparable treatment will produce severe suffering. Yet a determination by the prison physician that a prisoner's habit was too slight to warrant methadone should be accorded considerable weight, absent a showing of bad faith.
' See text and notes at notes 64-69 supra. 17 See text and notes at notes 94-103 supra.
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The University of Chicago Law Review Finally, there is no strong, apparent government interest that would justify withholding methadone detoxification from drugdependent prisoners. The first argument that could be put forth in an attempt to justify withholding it is that prison security and morale would be impaired by the presence of the program and the drug itself in the prison. The significance of the concern with prison morale is, however, overstated. Although prisoners might be resentful if fellow prisoners were permitted to indulge their drug habits permanently through long-term methadone maintenance, they would probably not resent the dispensing of methadone over a short period to eliminate their fellow prisoners' suffering. Indeed, a policy of refusing to provide short-term detoxification might have the opposite effect, damaging morale and producing additional resentment against the prison and the society that refused to alleviate such suffering.
Similarly, the concern for prison security is exaggerated. Although there is a possibility that an in-prison detoxification program could be abused and thus serve to aggravate rather than mollify the prison drug problem, this possibility is not sufficiently likely to justify a wholesale policy of compelling abrupt withdrawal for all drug-dependent prisoners. One court has stated that, on principle, only those individuals whose behavior demonstrates that they may not be trusted may be excluded from a prison drug treatment program on security grounds.
11 8 More importantly, actual prison experience indicates that security problems are not likely to occur"' and that any problems that do arise are easily combatted by dispensing the methadone under controlled conditions, such as in the prison hospital. 1 0 A second possible justification for withholding methadone is the expense involved in furnishing it. But expense may not always be an adequate justification for withholding treatment: where the prisoner has a significant need for treatment and the marginal expense of the superior treatment is not unreasonably prohibitive, the prison may be required to provide the better and more expensive treatment.
121 Although it is difficult to balance necessity and ex- Sawyer v. Sigler, 320 F. Supp. 690, 694, 695-96 (N.D. Neb. 1970 [42:705 pense in the abstract, methadone is a relatively inexpensive synthetic substance, the purchase and distribution of which should not unduly tax the financial resources of the prison system. Finally, there is the widely held belief that any form of legalized dependency on drugs is morally offensive, 2 2 a belief that generates moral contempt for any use of methadone in prison or jail. If they are inclined to think this way, prison officials may regard the pain of abrupt withdrawal as the addict's just desert for his moral infirmity.12
The moral justification for withholding treatment, however, is patently unreasonable. First, it proves too much: one could justify withholding treatment for any medical problem, such as syphillis or slashed wrists, that was in some way self-inflicted on the theory that the prisoner was simply suffering the consequences of his own immorality. Second, it is not clear why the moral standards of prison officials, or their perception of societal standards, should have any bearing on the prisoner's constitutional right to medical care. While one of the purported purposes of incarceration is to teach prisoners to abide by societal standards, this teaching process should be confined to social, vocational, or psychological rehabilitation programs. The choice of treatment for physiological drug dependency is a medical rather than a rehabilitative decision. The moral argument would seek to justify imposing medically unnecessary suffering on a prisoner as an exemplary punishment for being a drug addict. The argument thus unwittingly concedes that abrupt withdrawal is imposed solely for retributive purposes and hence may be unconstitutional.
Thus, under the proposed formulation of the minority standard, methadone-maintained prisoners and heroin addicts would apparently have the right to short-term detoxification or comparable treatment, absent special circumstances that justify withholding treatment. Prison officials would not, however, be required to provide convicted drug-dependent prisoners with longterm methadone maintenance because the officials are not under a duty to provide rehabilitative treatment and because there is still "2 Note, Methadone Maintenance for Heroin Addicts, 78 YALE L.J. 1175, 1185 (1969) . "I The Narcotic Addict Rehabilitation Act, which was amended to permit methadone use, would suggest that, as a matter of federal policy, use of synthetic narcotics is not morally offensive. See text and notes at notes 34-39 supra. It should also be noted that the Food and Drug Administration implicitly sanctions, by way of regulation, all methadone maintenance programs. See note 90 supra.
substantial doubt as to whether long-term maintenance is a medically acceptable treatment.
B. The Pretrial Detainee
The question of whether pretrial detainees have a right to shortterm methadone detoxification or long-term maintenance is distinguishable from the question examined above-whether convicted prisoners have those same rights. As an unconvicted person held only under probable cause, the pretrial detainee may be treated as a prisoner only to the extent necessary to ensure his presence at trial. 1 2r Conditions for pretrial detention of persons charged with a crime must, therefore, not only be equal to, but in some cases must exceed, those provided for convicted prisoners. 12 1
Since pretrial detainees have greater in-prison rights than convicted prisoners, it follows that they would possess any rights to medical treatment-and therefore to methadone treatment-that convicted prisoners would have. 2 In fact, pretrial detainees are protected not against cruel and unusual punishment, but rather against any punishment at all:' 2 8 due process requires that a judicial determination of guilt precede punishment. 2 Thus, in Jones v. Wittenberg,'" the court held that causing suffering by summarily denying pretrial detainees effective treatment was unconstitutional punishment-even though a reasoned denial might not have breached the constitutional duty to provide medical care.
While it is clear that, at least in the jurisdictions employing the minority standard, the pretrial detainee would have the right to short-term methadone detoxification, the more significant question is whether the pretrial detainee also has a right to methadone maintenance in circumstances in which it need not be provided to the convicted prisoner. First, as a federal district court recognized in Cudnik v. Kreiger, 3 [42:705 registered long-term maintenance program has a strong claim to continued maintenance while awaiting trial, since it is not necessary to discontinue his treatment in order to ensure his presence at trial.
It is more difficult to determine whether an addict who is not participating in a registered program can lay claim to methadone maintenance while he is awaiting trial. Even though he is technically a free person, the prison cannot be obliged to allow him to commit a felony in prison facilities by continuing his narcotics habit. Assuming that the prison officials decide to wean the addict of his physiological narcotics dependency, the question is whether they must substitute methadone for his habit or may "cure" him consonant with applicable eighth amendment standards.
No authority controls this case. It could be argued that prison officials should not be obliged to substitute one disease for another by substituting methadone for narcotics. But long-term maintenance programs are premised on the conviction that maintenance is, in fact, curative treatment designed to help eliminate the more subtle, deeper causes of the disease. The question is a close one that should eventually be decided on the basis of a medical evaluation of maintenance treatment. In any event, even if a court were to decide that prison authorities were free either to "cure" or maintain the pretrial detainee, it should scrutinize the choice of treatment with extra care. The court should be most reluctant to sanction the use of the abrupt withdrawal "treatment," however, because the addict detainee, who is technically a free citizen, could have arranged for the treatment of his choice had he not been kept under custody to ensure his presence at trial.
CONCLUSION
In the final analysis, it is difficult to assert confidently that a drug-dependent prisoner or pretrial detainee either does or does not have a right to methadone detoxification or maintenance. Since litigation has not yet conclusively tested the application of the prisoner's common law, statutory, or constitutional rights to medical care in the case of the drug-dependent prisoner, any conclusion is at best reasoned speculation. Yet one theme unites these various strands of analysis: if short-term methadone detoxification is the proper medical "cure" for physiological drug dependency, it is difficult to justify withholding it from a prisoner whose drug dependency is to be eliminated. Under the common law and the various state and federal statutes, forcing a prisoner to withdraw from narcotics abruptly, even if his pain is eased to a certain extent by tranquilizers, would be actionable if withholding methadone were considered medical malpractice. Similarly, a drug-dependent prisoner or detainee could compel the prescription of short-term methadone detoxification or comparable treatment under the proposed formulation of the minority standard of constitutionally mandated medical care if it were the generally accepted medical treatment. There might not be a right to such treatment under the majority standard, however, because the prison officials' obligation is discharged by providing "some," though not necessarily "adequate," medical treatment.
Yet it is possible that a right to methadone detoxification will eventually be recognized by equating the failure to provide detoxification treatment with a total deprivation of care. Finally, because there is no constitutional right to social rehabilitation for prisoners and because the use of methadone for long-term maintenance has not yet gained general medical acceptance, only pretrial detainees who are already participating in regulated maintenance programs when incarcerated would have any likelihood of success in demanding long-term methadone maintenance while in jail. [42:705 
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